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SUNDAY, OCTOBER 20, 1996

LHC moved against arrests
Ahuman rights organisation, Hakim
Fazal Ahmad Trust, has moved the |
Lahore High Court against arrest of
the citizens under sections 55 and 109
CrPC and Motor Vehicles Act 1959,
Two separately filed petitions by !
President of the body, Fayyaz '
Mansoor, on various legal and consti-
tutional authorities question the exist-

ing invalid the said laws for being
against the fundamental rights. de-
rogatory etc.
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Daily Nawai Waqt 20" October 1996

The powers of police arresting the roamers is challenged in the high court

The power ot_“ pol.ce; arresting under section
Regarding this matter Mr. Fayyaz Mansoor:
trust filed a petiticn. ’

of roaming is challenged in the high court.
president of Hakim Faza] Ahmad Welfare

11996.5120(5) Bty .
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Daily jang

Motor registration act and section 55 & 109 of Criminal

in the High Court

20" October 1996
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procedural code challenged

Motor registration act and section 55 & 109 of Criminal procedural code is challenged in
the Lahore high Court. Mr. Fayyaz Mansoor, president of Hakim Fazal Ahmad Welfare
Trust has filed a vrit petition in this regard. The writ stated that Motor registration act
and Section 55 & 109 of Criminal Procedural code violate the article of constitution
which provides thz fundamental rights. Police and Excise department is misusing the said

law.
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Saturday, Beiember 4, 1994

Move prisoners
released

ON the expliciy directive of Punjab ]

Governor Lt ey (reld) Multummgg

Sufdu, 5391 under-tefal prisoners '

. ( involved in Pelty offences have S0, I
far been released on bail from gif- |
ferent 89 Jailg ALross the provinee.

. Inspector General Prisons Zigyl

Hassan fold / P Friday, —APp:
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WeP.No.

Insaf Society (Repistered)

its President Fatima

)

Government

Parliamentary affairs

Government of the

[

Jepartment, Civil

i—a

—

nspector Genera)

PETITION UNDEF
OF ISLAMIC REPUBLIC OF PAISTAN.

of Pakistan

Mr.Favyaz Mansoor

House Basement 12-Fane Road, Lahore.

ner.,
through Mini
and Justice, Islambad.

Punjab through Secretary Homs

&

iat, Lihcra.
ice, Punijab, Lahorea.

.+ Respondants.

AKTICLE 199 OF THE CONSTITUTION

Respectfully sheweth:

1.

and other

That the petitioner Soclety is created for char:

welfarae purposes

tabl

i

and is registered with Qovt.

of Punjad and Mr.Payyaz Manscor is its who is
competent to file the present petition on behalf of *the

Society. Copy of Regi
2. That at

Y, e A P o 3y oA
LaT Tne presen

publico as well asg

as

i

-1
w
-
)
&1

]

members includingdir.,

on

&4 Society registered anc existing under
2mic Republic of Pakistan as vell

Fayyaz Mansoor through

istration is Anrexurewa.

a

a pro bono

1s of rights of the petitionar

the laws

as rights of its

whom the present



3. That according to Article 9 of the Constitutiorn of
Iglamic Republic of Pakistan nc person is to be deprived

of life or liberty save in accordanse with law. According

to Article 10, no person can be denined a

r
0
s
=]
[
0
o
i)
]
]

preventive detenticn unless he is azting in a manner

prejudicial to the inteéegrity, security or defence of
Pakistan or any part thereof or extzrnal affairs of
Pakistan or public order or the maistenance of supplies or
services and thet no law providing for preventive detenticn =
shall authorise the detention of a serson for a period of
exceeding 3 months. Article 14 provides that the dignity of
man shall be inviolable.

Ly, That according to provisisns of Sections 55 and
109 of Criminal Procedure Code 1898 any person can be
arrested 1if he is found taking precautions to conceal his

presence uncer circumstances which afford a police officer

reasons to beglieve that he is taking such precautions with

5 i

a view to committing a cognizable offence or if he is a
person who has no ostensible means »f subsistence or who can

not give @ satisfactory account of 2imself or if he is a

@]

person who by repute is habitual rover, house breaker or

<

habitual receiver of stolen properiy lmowing it to be stolen or

who by repute habitually commits or in order totommit

t

extortion puts persons in fear of injury.

\Ji
s

That both the provisions of Sections 55 and 109

Cr.P.C. are inconsistent with and ina derogation of

8 guaranteed by ths Constitution of
Islamic Republic of Pakiztan as well as are against the

teaching and injunctlon of Islem on the fol lowing amongst



GROUNTDS

provisions, 1t is clear thal only those persons who have no

vefora the concerned Magistrate,

what provisions of law thev can be Turther detained or released.

b) That Sections 5% gives unlimited powers te Police

Cfficers to make a guess whethr & person is going to commit

an offence and or if by intenticn or otherwise according tec his

thousght:

5, the Police Officer comes te a livine conclusion that the

person is going to commit an offence, he will have authority to

1=

detain the person and after lapse of 24 sours to produce him before

3

'hat the Jalls ar

0D

tull of peonle who were arrested
under the provisions of Section 55 Cr.P-I. and as there was no cne

to come after them and to spend money at appropriate places to

procure , they can only pray to Almighty for their xalma

release. The crime of having no such relation or ready meney,
results in indefinite detention of such 3 poor soul at the mercy

istrict Magistrate or Sub-Divisional Magistrate who may

of the Jail, think fit to release, such

after his detention for months tegether. The

law doen not provide the circumstances in which such vperson can be
relessed except that unfettered powers have been given to the
Police and the Administration to keep or release such persong

according to their whims.

a3 That during a vi

[
e
ot

of District Jail, Gujrat by President



of The petitionesr Trust, the said President came across
child who washrrasted by the Police and was in Jail for

months. The

a writtan request to the

Deputy Commissioner Gujrat for releasz of the

21.5.%96. The Deputy Commissioner required the

scessary action however, the said

z release the said child whe belonged

lettar and that of order

+-

sections, it is that commission of offence is not

necessary for putting the provisions of the impugned Sections
in motion and il is Just the sweet will of the officials
concorned whether to allow any person to remain ocutside i

the Jail or to confine him away from the hustle and bustle of

outside world.

£ That this law also does - distinguish between a 1

[28

person of sound mind, = person of unsound mind or even

a persen of sound mind bur by habit vho is absent minded.

2y That as is clear from the vording of the Section i3

is not at

sary for the police to trouble to investizate 1
the matter. They have been allowed Just to stop a person

and if he

give answers to the liking of the Police

Cfficer, he has the authority to put him behind bars.

n)

President of the Trust who is alsc a non-
official visiter of Jail appointed by CGovt. of the Funjab,

as such vigited differsnt Jails and found that in every Jail

crrested for months

ones under the provisions of
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i) That although it is clear that these provisions were

incorporated in Criminal Procedure Code by colonial Masters To

keep the subjects cn the right track yet the democratic

Constitution of Pakistan has been disresarded by the successive

ons of Secticns 55 and 109 Cr.P.C.

Covernments in allowing provis

K

to remain or the statute book as a legady of our colonial and to

some spiritual masters.

3 That the fact that these provisions are meant only
for the poor sections of the public is also evident when one

sees that no well to do person has ever been arrested under
the said provisions and it is always the poor peopla
b/ 1 beo;

of Pakistan who were made victims of these provisiens of law.

This fact also makes the provisions discriminatory and against
the mandate of article 25 of the Constitution of Islamic

Republic of Pakistan.

k) That the petitioner has no other adequate remedy
available to it except to invoke the constitutional jurisdiction
of this Hon'able Court.

Tt is therefore, respectfully prayed that an order
may kindly be made declaring that the provisions of
Sections 5% and 109 Cr.P-C. are inconsistent with and in
derogation of the fundamental rights conferred by Cnapter-1 of
the Constitution of Islamic Republic of Pakistan as well as
"the basic principles of Islam. The said provisions may kindly be
ordered tc be removed from the statute books

Any other relief tc which the petitioner is found

< ,v\‘\/” -
entitled may also be granted. ) Q\Ciég;///
\§§§ ;

\f‘f‘ -
Petitioner.

5,

(Farooq Amjad Meer)
Advocate,
1-Farid Kot Road, Labhore.

Dated:
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Appeal/Revision against the decree or orde

ORDER SHEET

. LAHORE HIGH COURT, LAHORE

W T RIEP o g

'APPEAbﬁwswo 13

}/\h <4 % ( (Y ,(/g(, kﬁ A
PPELLANT
vgrsus i
; PETITIONER

(fjﬂ VA Jf§/ /4244{[/51 s RESPONDENT
(a

s the case may be) of

Serial No. of

order of

procecding

1

Date of order

Order with signature of Judge, and that of

i
|
i
\

Ny
,y./

of proceeding parties or counsel, where necessary
2 13
i
22.10.1998 |

Mr. FarooQ Amgad Mir Advomteg
Mr. Fouz1 diar AAG. |

Learned couns el tnzough tGLS

copst1+ut\onal petiti on argued that secticn
Cr.P.C and Section 109 Cr.P.C cannot go hand in
hand as both of them are violabive 0f the

Con stitutional provi sions.

A copy of hxlo ccnstitutional *\etltlon
s i
has been handied over to Mr.Fouzi Zafar learned

AAG who sghall get repor% from reSp@)ﬁdeﬁts and

case be listed after three weeks,

l

(TJNVI” AHMAD KHAN) |
JUdzE




INTHE LAHORE HIGH COURT LAHORE

weNo 1R %2 19

Hakim Fazal Ahmad Welfare Trust through Mr Fayvaz Marsoor its President, 916-C
Canal Housing Society Niaz Baig Thokar, Lahore ‘

Petitioner
VS

1. Government of Pahistan through Ministry of Law, Parliamentary AfTairs and
Justice, Islamabad.

2 Government of the Punjab through Secretary Home Department, Civil Secretariat,
Lahore.
3. Inspector General of Police, Punjab, Lahore.

Respondents
PETITION.  Under Article 199 of the Constitution of Islamic Républié of Pakistan.

Respectfully Sheweth:

1. That the petitioner Trust is a Trust created for charitable and other welfare
purposes and Mr. Fayyaz Mansoor is its President who is coripetent to file the present

petition on behalf of the Trust. The Trust is duly registered with Government of Punjab.

2. ~ That at the viy outset, it is submitted that the present petition is in the shape of a
pro bono publico as yvcll‘as on the basis of rights of the petitioner as a Society registered
and existing under the laws of Islamic Republic of Pakistar as well as rights of its
members including Mr. Fayyaz Mansoor through whom the present petition is being filed.
3 That according to Article 9 of the Constit;xtion of Islam ¢ Republic of Pakistan no
person 13 1o be deprived of ii[’c or liberty save in accordance with law. According (o

Article 10, no person can be detained as a measure of preventive detention unless hoe iy



acting in a manner prejudicial to the integrity, security or defence of Pakistan or any part
thereof or external affairs of Pakistan or public order or the maintenance of supplies or

services and that no law providing for preventive detention shall authorise the detention of

-

L4
a person for a period of exceeding 3 months. Article 14 provid s that the dignity of man

shall be inviolable. ‘

I

i
i

4, That according to provisions of Sections 55 and 109 of Criminal Procedure Cods

x 1898 afty person can be arrested if he is found taking precautions to conceal his presence
under circumstances which afford reasons to believe that he is taking such precautions
with a view to committing a cognizable offence or if he is a person whe has no ostensible

~means of subsistence or who can not give a satisfactory account of himself or if he is a

person who by repute is habitual rober, house breaker or hibitual receiver of stolen

property knowing it to be stolen or who by repute habitually commits or in order to

commit extortion puts persons in fear of injury.

3. That both the provisions of Sections 55 and 109 Cr.P.C. are inconsistent with and

o m démgation of fundamental rights guaranteed by the Constitut on of Islamic Republic of

Pakistan on the following amongst other ground:

'GROUNDS:

a. That in fact provisions of sections 55 and 169 Cr. P.C. are against the dignity of
human beings as from the tenor of the provisions, it is clear that only those persons who
i 5‘v have no ostensible means of subsistence (i.e are poor persons) can be arrested by the
Police. After their arrest, and production before the concerned M agistrate, it is not clear as

; to under what provisions of law they can be further detained or raleased.

b. That sections 55 gives unlimited powers to Police Cfficers to make a guess
whether a person is going to commit an offence or and if by intuition or otherwise

4 according to his thoughts, the Police Officer comes to a divine conclusion that the person



|
§

is going to commit an a?ﬂ‘ence, he will have authority to detain the person and after lapse
of 24 hours to produce him before the Magistrate.

¢ That the Jails are full of people who were grrested under ‘{'he provisions of Section
55 Cr PC and as there was no one (o come after them and to spend money at appropriate
places to procure their release, they can only pray to Almighty for theﬁ' release. The crime
of having no such relation, results in indefinite detention of such a poor sout al the merey
ol the District Magistrate or Sub-Divisional Magistrate who may  dunng his rare visit of
the Jail, so thinks fit may refease, such citizen of Pakistan afler his detention for months
together. The law does not provide the circumstances in which such person can be

released except that unfettered powers have been given to the Police and the

Administration to keep or release such persons according to their whims.

d. That during a visit of District Jail, Gujrat by President of the petitioner Trust, the

said President came across a child who was arrested by the Police and was in Jail for

months. The said President, made a written request to the Deputy Commissioner Gujrat

for release of the child on 21.05.1996. The Deputy Commissioner required the Magistrate
of the area to take necesary action however, the said Magistrate refused to release the said

child who belonged to another District. Copy of the letter and that of order thereon is

annexed as Annexure-A.

e That from the very language used in the impugned sections, it is clear that

3
i

commission of offence is not necessary for putting the provisions of the impugned sections

in motic: and it is just the sweet will all the officials concerned whether to allow any

person to remain outside the Jail or to confine him away from the hustle and bustle of

outside world.

f That this law also does not distinguish between a person of sound mind, a person

of unsound mind or even a persen of sound mind but by habit wlio is absent minded.



g That as is clear from the wording of the section it is not at all hecessary for the
Police to trouble to investigate the matter They have been allowed jusl 1o stop a person
and if he does not give answers to the liking of the Police Officer, he has the authority o

put him behind bars

h. That the President of the Trust who is also a non-official visitor of Jail appotnied
by Government of the Punjab, as such visited different Jails and found that in every Jail
there were 5 to 12 persons who were arrested for months together under the provisions

of sections 55 and 109 Cr. P.C

I That although it is clear that these prévisions were incorporated in Criminalv
Procedure Code by colonial Masters to\ keep the subjects o1 the right track yet the
democratic Constitution of Pakistan has been disregarded by th> successive Governments ;
in allowing provisions of sections 55 and 109 Cr. P.C. to remain on the stat.u@l?cok as a
legacy of our colorﬁal and to some extent spiritual masters.

j- That the fact that tﬁese provisions are meant only for the poor sections of the
public is also e‘videx;t when one sees that no well to do person has ever been arrested
under the said provisions and it is always thé poor people of Pakistan who were made

victims of these provisions of law.

This fact also makes the provisions discriminatory and against the mandate of article 25 of

the Constitution of Tslamic Republic of Pakistan.

k. That the petitioner has no other adequate remedy availeble to it except to invoke

the constitutional jurisdiction of this Honourable Court.

It is therefore, respectfully prayed that an order may kinlly be made declaring that
the provisions of sections 55 and 109 Cr. P.C. are in consistent with and in derogation of
the fundamental rights conferred by Chapter-1 of the Constitution of Islamic Republic of

Pakistan. The said provisions may kindly be ordered to be removed from the statiigbook.



Any other relief to which the petitioner is found entitled may also be granted.

A
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N Pettioner e~

AR e
Through g

(MR. FAYYAZ MANSOOR)
{ts President,
. in person,

e

CERTIFICATE: This is first petition on the subject in this Hoaourable Court.

o
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IN THE LAHORE HIGH COURT LAHORE.
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C.M.NoO. 5559? /96 in w.p. NO 1893'4/96

‘1--—._"_._
‘J 5

Trustilhrough Fayyaz Mansoor_i_
Ly | | | |

% In re: Hakeem ‘Fazal Ahmad Welfare
W

i R . |
,

<IN vs ol

5% ‘ Government of the Pungabi i ﬁ
' : 3 ‘ A i“ i j

? P b b
| Pt

i Pooob

P . ‘1
‘, B . |

Petition under Section 151 C P.C for Release of Eight Prisoners
detained under: Secticn 55/109 in District Jail Kasur.

‘ oo '11‘ ! f ’
’ AR R
Resnectfully Sheweth j . | R

petition=r Trust viSited the

Sl 1996\on a routine visit for the '
purpose of the! welfare and. betterment of the jail

He noticed that eight persons have been detained 1
under Section 55/109 sirice a 1ong time
Kasur has been informed by the jail au
the release of, those prisoners The lis

1. Ihat the president of the
District Jail Kasur on 27

and: prisoner
nythe J&il ‘
.The Deputy Commiaaioner,
thorities twice about the
toof the prisoners vas S
also sent to him vide letter No. 4840 detod 8;i0.1996~end also a
‘letter to Deputy Superintendent Police ‘
"~No.5318 dated 3. 11.1996.None of them bo
‘for the release of theee poor persons L4
no offence,The list of the prisoners wi ,
is ennexed as annexture A L 1 ‘ "1‘5”V

i ¢.
| "lr I.

2. That at the very ont set
violatlon of the human rights an

human beings and in derogation of fundamental rights gauranted
by the Constitution of Islamic Republic of Pakistan under'

Article No.14 which provides that the dignity of man shall be _?ﬂ
invioable. ' . K , |

3.

,;@Am“‘lwnlrn;,‘,n
e o

H. Q.,Kasur vide;;

it is sutmitted that it is the
d. against the | dignity of the

That the Jail reforms and conditions cannot be improved |
unless such a people detained under no offence gggxgigaan be o

stopped- from sending to the Jails so that overcrowding can be
decreased‘ R 1 5“

; [ :
4. ' That all eight of the prisoners belong to poer families

and there is no one to come after
to procure their release. : ’
5. . That nost of them are arree

ted by the Railway Police at
¥ Stations It 3eems that they might be travelling in

them ani spend money at’ Kasurd'“»~




in search of the Jobs.

6, That the Wrir petition No.18933/95 is already in hearingj
before his Lordship Mr.Justice‘Khan Riaz ud din Khan for the
" the removal of Sections 55 and 109 of ¢r.p.C. from the statute

7. That the Deputy Ccmmissicner,ﬁasur 13 not performing hia
duties in safeguarding the fundamental rights of the ¢citizens
and iz failed to provide the justice to the deaerving people.

It is therefore fespactfully prayed that an order may kindly be
made to release the Prisoners named in Arnexture A from
Distriect J=2il,Kasur and Deputy Commisaigner ;Kasur may kindly
be warned ﬁe take care of fundamental rights of the citizens

in future and to pay a regular vigsit to the Jail to provide
the justice as it the most important part of his duties,

)

N
Wb

| APPLICANT.
Through L |

(M:.Fayyaz Mansoor)
It's President
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versusc; | PETITIONER

Gt .

"‘E'Rewsmn agamst th? decree or order (as the case may be) of

FIESPONDENT

ol s

of proceeidingé

Date of ordes |

Order with signature of Judge, and that of
parties or counsel, where necesszry

3

2£.11.1996

'

li

Mr.Faroog Amjad Meer,Adv

adjburnment to prepare the briel

15th of December 1996. .

ccate,

Learned counsel seeks a short

further,

Relist during week commencing

i
| .
C.M.No. %568/96

tition
r who shall look

nec ’155 ary steps

{
i 5

‘hbe sent to




